IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT
IN AND FOR MANATEE COUNTY, FLORIDA

MARY LOU SMITH, et. al.,

Plaintiff,

VS. Case No. 2008-CA-11315

TRAILER ESTATES PARK AND RECREATION
DISTRICT, et. al.,

Defendants.

DEFENDANT JANET JONES’ MEMORANDUM OF LAW IN SUPPORT OF HER
MOTION TO STRIKE OPEN ENDED PHRASES IN AMENDED COMPLAINT

In her answer, Defendant Janet Jones moved to strike the open ended phrase “including,
but not limited to” contained in paragraphs 37, 37m, 62, and 64 of the Amended Complaint.
Those paragraphs allege the conduct about which the Plaintiffs complaint of in this lawsuit.

Defendant Jones’ motion to strike is a matter of fairness to her. In quoting the Florida
Supreme Court, the Second District Court of Appeal en banc has explained: “The fundamental
concern is one of notice. Modern pleading requirements serve to notify the opposing party of the

claims alleged and prevent unfair surprise.” First Protective Ins. Co. v. Featherston, 978 So. 2d

881, 882 (Fla. 2d DCA 2008) (en banc) (quoting Stockman v. Downs, 573 So. 2d 835, 837 (Fla.

1991).

Here, Plaintiffs seek to reserve the right to bring up matters at trial that have not been
pled. In fact, Plaintiffs’ counsel has advised undersigned that they intend on raising issues that
allegedly occurred after the filing of the Amended Complaint. This is improper, as “Florida law

clearly holds that a trial court lacks jurisdiction to hear and to determine matters which are not
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the subject of proper pleading and notice.” Pro-Art Dental Lab, Inc. v. V-Strategic Group, Inc.,

986 So. 2d 1244, 1252 (Fla. 2008). Continuing, the Florida Supreme Court explained in Pro-Art
Dental that “[t]o allow a court to rule on a matter without proper pleadings and notice is [a]
violative of a party’s due process rights.” Id.

Here, requiring Defendant Jones to answer to unpled allegations — regardless of such
alleged conduct occurred before or after the Amended Complaint — simply is unfair to her and
violates her due process rights.

According, Defendant Jones requests that this Court simply strike Plaintiffs language in
which they seek to expand their Amended Complaint.

Respectfully submitted,

MATTHEWS, EASTMOORE, HARDY,
CRAUWELS & GARCIA, P.A.

/s/ Hunter W. Carroll
Hunter W. Carroll
FB No. 0297630
1777 Main Street, 5th Floor
Sarasota, FL 34236
hcarroll@matthewseastmoore.com
941-366-8888
941-954-7777 Facsimile
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing has been furnished by electronic

mail and hand delivery this 12th day of August, 2009, to:

James D. Dye, Esquire

Dye, Deitrich, Ptruff & St. Paul, P.L.

1111 Third Avenue West, Suite 300
Bradenton, FL 34205

jdve@dyefirm.com

Attorney for Defendant, Mary Lou McNulty

Robert E. Turffs, Esquire

Robert E. Turffs, P.A.

1444 First Street, Suite B

Sarasota, FL. 34236

turffs@aol.com

Attorney for Defendant, Joseph Salerno

Thomas D. Shults, Esquire
Kirk, Pinkerton, P.A.

50 Central Avenue, Suite 700
Sarasota, FL. 34236
tshults@kirkpinkerton.com

Attorney for Defendant, Trailer Estates Park

and Recreation District

Kevin S. Hennessy, Esquire

Lewis, Longman, Walker, P.A.

1001 Third Avenue West., Suite 670
Bradenton, FL 34205
Khennessy@llw-law.com

Attorney for Plaintiffs, Mary Lou Smith,
and Sharon Denson

Daniel E. Scott, Esquire
Daniel E. Scott, P.A.

2033 Main Street, Suite 408
Sarasota, FL 34237
danscott.atty@gte.net
Attorney for Defendant,
John Vander Molen

/s/ Hunter W. Carroll
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